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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/28/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC17-00059 
CASE NAME: ROGALA VS. REGA 
HEARING ON MOTION FOR DISMISSAL AND TERMINATING SANCTION 
FILED BY ANTHONY REGA DDS 
* TENTATIVE RULING: * 
 
Defendant’s motion for terminating sanctions is denied. 
 
On December 2, 2019, the Court signed two orders after hearing.  One ordered plaintiff to post a 
bond for costs under Code of Civil Procedure § 1030, within 30 days.  Plaintiff did not meet that 
deadline, but has filed such a bond since then.  The Court accepts plaintiff’s explanation of the 
practical difficulties in obtaining the bond, and observes that since the bond will not be payable 
(if at all) until completion of the case, defendant is not prejudiced at all by the delay. 
 
The other order after hearing required plaintiff to provide verifications for his discovery 
responses, and awarded discovery sanctions.  Again plaintiff missed the Court’s deadline for 
compliance, this time with no proffered excuse or explanation.  But again plaintiff has provided 
the verifications belatedly.  As for sanctions, plaintiff’s counsel says he tendered a check and it 
was rejected.  And in any event, the Court would not grant terminating sanctions based only on 
a failure to pay sanctions without proof by defendant of plaintiff’s ability to pay. 
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 2.  TIME:  9:00   CASE#: MSC17-01559 
CASE NAME: ROMAN VS. ACCLAIM MOBILITY 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY SANDRA ROMAN 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to file a second amended complaint is granted.  
Defendant’s counsel refused to stipulate, and at a recent CMC stated that the motion would be 
opposed.  No opposition has been filed, however, nor is it readily apparent that there could be 
any reasonable grounds for opposition.  Plaintiff may file and serve the new pleading within one 
week. 
 
The Court also notes that plaintiff filed the present motion papers using an incorrect docket 
number.  Somehow they made their way into the correct file anyway. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-00812 
CASE NAME: DAGGS VS. BENNETT 
HEARING ON MOTION FOR AN ORDER TERMINATING THE PLAINTIFF’S LAWSUIT 
FILED BY JAMES ERIC BENNETT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for terminating sanctions is granted, and this case is dismissed. 

  

 4.  TIME:  9:00   CASE#: MSC19-01659 
CASE NAME: DAVENPORT VS. SUNNOVA ENERGY 
HEARING ON MOTION FOR RELIEF FROM DEFAULT & TO QUASH SERV. OF SUMMONS 
FILED BY SUNNOVA ENERGY, CORP. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for relief from default, and to quash service of summons, is 
granted in part. 
 
The motion is denied as to quashing service.  Plaintiff’s proof of service shows that he complied 
fully with the requirements of Code of Civil Procedure § 415.40.  The Patrick declaration shows 
that it was actually received. 
 
However, the Court grants the motion as to vacating the default and default judgment.  It 
appears that plaintiff did not comply with Code of Civil Procedure § 425.11 with regard to 
serving a statement of damages. 
 
Defendant may answer or otherwise respond to the complaint my March 20. 
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The Court also remarks that the Matthews declaration filed with the motion is textually 
incomplete.  The Court assumes, however, that it merely discusses meet-and-confer 
communications. 

  

 5.  TIME:  9:00   CASE#: MSC19-01732 
CASE NAME: ZUPETZ VS. SENIOR RESOURCE GROUP 
HEARING ON MOTION TO DISMISS FOR LACK OF PROPER REPRESENTATION 
FILED BY SRG PACIFIC MANAGEMENT LLC 
* TENTATIVE RULING: * 
 
Defendant’s motion to dismiss is denied as moot.  After it was filed, the Court signed the 
parties’ stipulation to send the dispute to arbitration.  If necessary and appropriate, defendant 
may raise any issues about the identity and representation of the plaintiff before the arbitral 
tribunal. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01740 
CASE NAME: A&A CALIFORNIA BUILDERS  VS.  LAM 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED 01-14-2020 BY WEN D. LAM AND ANNA N. LAM 
* TENTATIVE RULING: * 
 
Cross-Complainants Wen and Anna Lams’ motion for a writ of attachment is denied.   

“Under Code of Civil Procedure section 483.010, a prejudgment attachment may issue only if 

the claim sued upon is (1) a claim for money based upon a contract, express or implied; (2) of a 

fixed or readily ascertainable amount not less than $500; (3) either unsecured or secured by 

personal property, not real property (including fixtures); and (4) commercial in nature.” 

(Goldstein v. Barak Construction (2008) 164 Cal.App.4th 845, 852.) 

In issuing a writ of attachment, the court must make the following findings: 

(1) The claim upon which the attachment is based is one upon which an 

attachment may be issued. 

(2) The plaintiff has established the probable validity of the claim upon which the 

attachment is based. 

(3) The attachment is not sought for purposes other than the recovery on the 

claim upon which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

 

(Code of Civil Procedure § 484.090(a).) 

A writ of attachment cannot be issued unless “the total amount of the claim or claims is a fixed 

or readily ascertainable amount….”  (Code of Civil Procedure § 483.010(a).)  “It is a well-
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recognized rule of law in this state that an attachment will lie upon a cause of action for 

damages for a breach of contract where the damages are readily ascertainable by reference to 

the contract and the basis of the computation of damages appears to be reasonable and 

definite.  [Citations.]  The fact that the damages are unliquidated is not determinative.  

[Citations.]  But the contract sued on must furnish a standard by which the amount due may be 

clearly ascertained and there must exist a basis upon which the damages can be determined by 

proof.”’  [Citation.]  Accordingly, it is not necessary that the amount owed appear on the face of 

the contract; it often happens that the amount due under a contract does not appear on the 

contract itself.  [Citation.]”  (CIT Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 

Cal.App.4th 537, 540.) 

Here, the Lams have not shown the total amount they want to attach is readily ascertainable 

from the contract and that the damages computation appears to be reasonable and definite.  

They sum up the amounts at issue on page 2 of their brief: 

…at least $24,817 for work [cross-defendant] did not perform, lost rental income 

of at least $68,000.00, construction loan fees and charges of at least $10,949.00, 

anticipated construction costs of repair totaling at least $150,000.00 to 

$175,000.00, ongoing expert (“Stearman”) fees totaling at least $12,143.00, 

ongoing allowable attorney’s fees totaling $37,207.50 to date for the prosecution 

and defense of this action, and other litigation costs totaling at least $1,627,50. 

This list on its face does not include anything as to which “the contract sued on must furnish a 

standard by which the amount due may be clearly ascertained”.  These may or may not turn out 

to be recoverable items of damages for breach of contract, but none of them rests on a clearly 

calculable measure of damages drawn from the face of the contract, with or without further 

supporting proof.  The closest to that criterion that the Lams come to meeting that requirement 

is the alleged overpayment for framing work not done.  But even that figure rests on their 

experts’ 85% figure for how much of the work was completed.  That figure is not ascertainable 

from the contract.  Nor is it a hard-figure calculation; it is a soft-number estimation by an expert.  

(Further, their claim for attorney fees and costs, even if recoverable, does not fall into the 

category of “damages”.) 

None of the cases cited by the Lams involves a situation similar to the one here.  In CIT 

Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 537, the court 

found that an amount owed on the lease of equipment was a readily ascertainable amount.  (Id. 

at 541.)  In Force v. Hart (1928) 205 Cal. 670, the court found that a builder could obtain an 

attachment on the difference between the contract price he would be paid and the amount it 

would cost him to construct the building.  In Allen v. Merchants Electric Co. (1960) 54 Cal.2d 67, 

74, however, the court distinguished Force, pointing out that the contract sued on there was for 

payment of money, not for non-money performance such as the construction services called for 

on this contract.  In Bringas v. Sullivan (1954) 126 Cal.App.2d 693, defendant used one of 

plaintiff’s music machines in his café and the parties agreed to share the profits from the 

machine for a set number of years.  A dispute arose and plaintiff sought a writ of attachment 
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based on the average weekly profits from the machine for the remaining number of weeks under 

the contract.  The court found that this was a readily ascertainable amount.  (Id. at 701-02.)  In 

Lewis v. Steifel (1950) 98 Cal.App.2d 648, the plaintiff was supposed to be paid a certain 

amount each week on a movie project that was supposed to last one year.  The court found that 

plaintiff’s attachment for one year of wages was readily ascertainable.  (Id. at 649-50.) 

There are other holes in the Lams’ proffered proof of damages amounts here as well, bearing on 

both ascertainability and probable validity.  For example, Beam’s calculation of the framing 

overpayment does not explain why he used the number from the original contract rather than 

the numbers in the “contractor draw request/construction lender payment disbursement 

summary”, which appear to be updated numbers.  In addition, Aceves presented evidence that 

the Lams agreed to change the amounts budgeted for rough lumber and rough carpentry labor.  

(Aceves decl. ¶¶23-25 and ex. K.)  The Lams do not show how they calculate the additional loan 

costs, including the starting date for the calculations. 

Finally, the Lams point to Business and Professions Code § 7031 prevents an unlicensed 

contractor from being paid for work done while the contractor was unlicensed and permits a 

person to sue for all compensation paid to an unlicensed contractor.  The Lams argue that 

Aceves preformed work for them as an unlicensed contract because he began the work holding 

his contractor’s licenses as an individual, but transferred his licensed to his company during the 

project.  However, that argument was rejected in E. J. Franks Construction, Inc. v. Sahota 

(2014) 226 Cal.App.4th 1123, 1129.  E.J. Franks held that section 7031 did not apply where all 

work was done by a licensed contractor and the only change was that the contractor licensed 

was re-assigned from the individual to that individual’s company.   And in any event, any 

recovery on this basis would be a statutory recovery, not contract damages. 

The Court bypasses completely the parties’ arguments about insurance coverage, which has no 

relevance to an attachment issue. 

Aceves’ request for judicial notice of documents in this case is denied as unnecessary.  The 

Lams’ request for judicial notice of probate documents is denied for irrelevancy.  Even if 

attachment were otherwise being allowed, it would not apply to an inchoate expectancy of 

inheritance not yet received. 

The Court also points out that tabs should be on the bottom, not the right side.  (This makes a 

practical difference because the Court puts its own reference tabs on the right.) 
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 7.  TIME:  9:00   CASE#: MSC19-02112 
CASE NAME: SHORELINE BUILDERS VS. SCM CONSTRUCTION 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SHAPELL DEER CREEK, LLC 
* TENTATIVE RULING: * 
 
Defendant Shapell demurs to plaintiff Shoreline’s First Amended Complaint (FAC).  The 
demurrer is moot as to the ninth cause of action, which Shoreline has since dismissed.  The 
demurrer to the second and fourth causes of action is sustained with leave to amend.  
Shoreline may file and serve a second amended complaint by March 27. 

Shoreline’s Allegations and Shapell’s Demurrer 

This action arises out of the construction of a retirement community on property owned by 
defendant Shapell.  FAC ¶¶ 9, 11.  The FAC alleges that Shapell hired defendant SCM as the 
contractor for the project.  FAC ¶ 13.  On June 30, 2016, Plaintiff submitted a bid to SCM to 
perform the framing, based on architectural drawings, engineering specifications, and plans 
("Design Documents") prepared by defendant Dahlin, an architectural firm, and Gouvis, and 
engineering firm.  FAC ¶¶ 11, 12 and Exh. A.  The Design Documents were allegedly prepared 
"at the behest of SCM" (FAC ¶ 12), but Shapell hired Dahlin to prepare the Design Documents.  
FAC ¶ 48. 

On July 22, 2016, SCM notified Plaintiff it intended to enter into a contract with Shoreline based 
on the Proposal.  FAC ¶ 14.  Plaintiff alleges that "on or before January 4, 2017" Shoreline 
"agreed to the Subcontract and commenced its framing work."  FAC ¶ 47.  Shoreline and SCM 
entered into a written subcontract for the framing work on February 15, 2017.  FAC ¶ 16 and 
Exh. C.  After Shoreline began work, it discovered that the Design Documents were incomplete 
and inaccurate missing many key details and elevations."  FAC ¶ 38.  

Shoreline alleges all of the Defendants were agents for one another, acting within the scope of 
their agency, and that the Defendants acquiesced in or ratified the acts of the other Defendants. 
FAC ¶ 41. On or before June 30, 2016, the date of Plaintiff’s Proposal, "Defendants" delivered 
the Design Documents to Shoreline.  FAC ¶ 42.  Before delivering the Design Documents, 
Dahlin represented to Plaintiff (a) the Design Documents were "sufficiently complete and 
accurate so as to enable Plaintiff to estimate the cost and amount of time to complete" the 
framing; and (b) Dahlin "could and would promptly address, complete and correct any 
deficiencies in the Design Documents."  FAC ¶ 45.  Plaintiff alleges that "Defendants" 
represented to Shoreline that if the parties discovered any deficiencies in the Design Documents 
during construction, the “Defendants" including Shapell could and would promptly address and 
correct the deficiencies.  FAC ¶ 45.  Plaintiff further alleges that Dahlin made these 
representations with no reasonable ground for believing they were true, that Dahlin intended to 
induce Shoreline to enter into the Subcontract, and that the representations were made to 
"Plaintiff for their benefit" to complete the framing work in a timely manner.  FAC ¶ 46. 

Shoreline asserts it agreed to the Subcontract and began the framing in reliance on the truth of 
Dahlin's representations, "unaware of the inaccuracy and incompleteness of the Design 
Documents and that Dahlin and Gouvis would not promptly respond to design issues and 
questions as the framing work progressed."  FAC ¶ 47.  Because of the inaccuracy and 
incompleteness of the Design Documents and "Defendants' " refusal to promptly respond to 
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Shoreline's requests for information, Shoreline's work was delayed and it incurred increased 
costs. FAC ¶ 47.  

Shoreline also alleges that Shapell hired Dahlin and Gouvis to prepare the Design Documents, 
and that Shapell "impliedly warranted" that the documents were sufficient for Shoreline to 
complete its work without delay or extra cost.  FAC ¶ 48.  By delivering incomplete and 
inaccurate Design Documents to Shoreline, Shapell "breached the implied warranty of 
specification suitability."  FAC ¶ 48.  Shoreline claims damages as a result of the 
misrepresentations for delay, additional manpower, and material used to complete the framing.  
FAC ¶ 49. 

Legal Standard for Evaluation of Demurrer 

In ruling on a demurrer, the Court treats the material facts pleaded as admitted "but not 
contentions, deductions or conclusions of fact or law."  Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.  The Court makes a reasonable interpretation of the FAC "reading it as a whole and its 
parts in their context. [Citation.]" Id. "The test on demurrer is not whether the allegations are 
likely to be proven but whether the allegations preclude liability, and the allegations must be 
construed liberally in favor of the pleader."  Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 (citing Skopp v. Weaver (1976) 16 Cal.3d 432); Code of Civil Procedure 
§ 452.  The Court "must also consider judicially noticed matters."  Schifando v. City of Los 
Angeles (2003) 31 Cal.4th 1074, 1081.  

Second Cause of Action for Foreclosure of Mechanic's Lien 
 

Shoreline recorded a mechanic’s lien against the real property comprising the project owned by 
Shapell.  The second cause of action seeks a judgment for foreclosure of that lien.  After 
Shoreline filed this action, Shapell recorded a Release of Lien Bond on December 10, 2019.  In 
support of its demurrer, it requests for judicial notice of the recorded Release of Lien Bond. 

First, the Court grants Shapell's unopposed request for judicial notice of the recorded Release 
of Lien Bond. 

As to the merits, the posting of the Release of Lien Bond in effect substitutes the bond as a 
source of recovery in place of the real property, though the claim for foreclosure of Plaintiff's lien 
remains essentially the same.  Hutnick v. U.S. Fidelity & Guaranty Co. (1988) 47 Cal.3d 456, 
463.  The posting of the Release of Lien Bond does not entitle Shapell as the property owner to 
be dismissed from the lien foreclosure action.  Id. at 468-69.  

[I]f a landowner defending the lien foreclosure action is the principal on the bond, 
and if the bond is recorded during the pendency of the action, the landowner is 
not entitled to be dismissed from the action but will remain to defend against the 
lienholder’s claim.  [Citations omitted.].  This is so because when the release 
bond is recorded, the bond obligations of both principal and surety are 
substituted for the property as the object to which the mechanic’s lien attaches.  

Id. at 469. 

As in Hutnick, Shapell is named as the principal under the bond, and Western Surety Company 
as the surety issuing the bond will need to be added as a defendant in the mechanic’s lien 
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foreclosure claim.  Id.  Therefore, Shapell's demurrer to the second cause of action will be 
sustained, with leave to amend so that Plaintiff can plead a claim for recovery against the 
Release of Lien Bond. 

Fourth Cause of Action for Negligent Misrepresentation Against Shapell 
 

In Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 407, the California Supreme Court 
addressed the difference between the torts of negligence and negligent misrepresentation: 

Negligent misrepresentation is a separate and distinct tort, a species of the tort of 
deceit. "Where the defendant makes false statements, honestly believing that 
they are true, but without reasonable ground for such belief, he may be liable for 
negligent misrepresentation, a form of deceit."  (5 Witkin, Summary of Cal. Law 
(9th ed. 1988) Torts, § 720 at p. 819; see also § 1572, subd. 2 ["[t]he positive 
assertion, in a manner not warranted by the information of the person making it, 
of that which is not true, though he believes it to be true"]; § 1710, subd. 2 ["[t]he 
assertion, as a fact, of that which is not true, by one who has no reasonable 
ground for believing it to be true"].)  

See also Fox v. Pollack (1986) 181 Cal.App.3d 954, 962 ("Negligent misrepresentation is a form 
of deceit, the elements of which consist of (1) a misrepresentation of a past or existing material 
fact, (2) without reasonable grounds for believing it to be true, (3) with intent to induce another's 
reliance on the fact misrepresented, (4) ignorance of the truth and justifiable reliance thereon by 
the party to whom the misrepresentation was directed, and (5) damages.").   

Shoreline does not allege that Shapell itself made any misrepresentations to Shoreline.  
Moreover, Shoreline essentially concedes in its Opposition that it has no special relationship 
with Shapell and does not allege any specific facts supporting a duty owed directly by Shapell to 
Shoreline.  Instead, Shoreline alleges Shapell is liable for the negligent misrepresentations of 
Dahlin and Gouvis to Shoreline because they were Shapell's agents, their conduct was within 
the scope of their agency, and Shapell ratified their conduct.  FAC ¶¶ 8, 41.  

In the first place, Shappell could be liable on agency principles for the misrepresentations of 
Dahlin and Gouvis only if the FAC made adequate allegations of such misrepresentations as 
against Dahlin and Gouvis.  The Court is ruling in Line 8 that the FAC’s allegations of 
misrepresentations are inadequate even as against Dahlin (and Gouvis would appear to stand 
similarly).  Ipso facto, the FAC is inadequate on this count as against Shappell. 

Moreover, the Court does not see that Shoreline has adequately alleged a basis for any such 
agency liability as to Shappell here.  It is true that an allegation of “agency” has been classed as 
an allegation of ultimate fact rather than of legal conclusion, and hence not vulnerable to 
demurrer because the court concludes that no agency exists as a question of law.  E.g., Skopp 
v. Weaver (1976) 16 Cal.3d 432.  In Skopp, however, the complaint did allege the facts asserted 
to give rise to the agency relationship.  The Court takes that rule as bearing on the degree of 
scrutiny to be given on demurrer to factual allegations underlying an agency theory.  (Moreover, 
if it makes a difference, in Skopp the agency involved was the defendants being agents for the 
plaintiffs, not the defendants all being agents of each other.) 
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It does not follow that merely using the words “agency” or “agent”, with no supporting facts, is 
sufficient to beat demurrer on an agency-liability theory.  The California Supreme Court has 
sharply criticized the nearly universal, but essentially meaningless, practice of throwing into 
every complaint a rote recitation that all the defendants are the agents of all the other 
defendants, describing such paragraphs as “egregious examples of generic boilerplate”.  Moore 
v. Regents (1990) 51 Cal.3d 120, 134 n.12; see also, e.g., Barsegian v. Kessler & Kessler 
(2013) 215 Cal.App.4th 448, 451. 

(One prominent treatise, after noting these cases, opines that “‘Boilerplate’ or not, such 
allegations may be necessary, particularly at the outset of a lawsuit.  Before discovery, plaintiffs 
may be unable to allege facts establishing the agent’s authority.”  1 Weil & Brown, Civil 
Procedure Before Trial § 6:153 (2019).  With all respect to that eminent authority, the Court has 
difficulty seeing why that problem is properly solved by making unsupported conclusory 
allegations at the start rather than by amending after discovery.  Be that as it may, however, no 
such issue arises here.  These are not strangers involved in a car accident, but parties to a well-
documented construction project.  No reason has been identified why, if Shoreline has a factual 
basis for asserting that Shappell should be held responsible for other defendants’ 
misrepresentations, it should not plead that factual basis.) 

Aside from the “egregious boilerplate” of FAC ¶¶ 8 and 41, the closest the FAC comes to 
alleging a basis for holding Shappell responsible for the misrepresentations of Dahlin or Gouvis 
is the conclusory statement that the latter made their misrepresentations “on behalf of” all other 
defendants.  If there is a basis for that imputation, however, Shoreline should allege it better 
than that.  The FAC is inconsistent on whether the architects and engineers were hired by 
Shappell, the owner, or by SCM, the general contractor.  But even if they were, it would not 
follow in ordinary experience that they were speaking “on behalf of” the owner when they made 
negligent misrepresentations, especially when the owner likely did not know a thing about either 
the content of the representations or why they were negligently false. 

Shappell also points to a couple of other bases for demurrer not raised by Dahlin.  It points out 
that at least some of the “misrepresentations” alleged have to do with future performance rather 
than existing fact.  There is no cause of action as negligent promissory fraud, however, for the 
good reason that a promisor cannot be negligent as to the truthfulness of its own promise.  
(E.g., Stockton Mortgage, Inc. v. Tope (2014) 233 Cal.App.4th 437, 458.)  Not all of the 
allegations made fit this description, however, and therefore it would not present a basis for 
sustaining a demurrer.  The Court cannot sustain a demurrer to part of a cause of action. 

Second, Shappell contends that this claim is barred by the statute of limitations.  Because the 
Court is sustaining the demurrer on other grounds, it is unnecessary to analyze this issue in 
detail at this juncture.  For future reference, however, the Court points out the principle that if a 
plaintiff seeks to rely on the discovery rule to save claims that facially appear to be time-barred, 
it is prudent to allege the particulars of when the plaintiff contends it learned or should have 
learned of the cause of action. 

In granting Plaintiff leave to amend, the Court draws Shoreline's attention to the heightened 
pleading standard applicable to a claim for negligent misrepresentation based on Cadlo v. 
Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.  In claims for fraud or deceit, the plaintiff is 
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required to plead the "who, what, when, and where" of the alleged misrepresentation.  Lazar v. 
Superior Court (1996) 12 Cal.4th 631, 645. 

  

 8.  TIME:  9:00   CASE#: MSC19-02112 
CASE NAME: SHORELINE BUILDERS VS. SCM CONSTRUCTION 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAHLIN GROUP, INC. 
* TENTATIVE RULING: * 
 
Defendant Dahlin demurs to the third and fourth causes of action (professional negligence and 
negligent misrepresentation) in plaintiff Shoreline’s first amended complaint (FAC).  The 
demurrer is sustained with leave to amend.  Shoreline may file and serve a second amended 
complaint by March 27. 

Shoreline's Allegations 

This action arises out of the construction of a retirement community on property owned by 
defendant Shapell.  FAC ¶¶ 9, 11.  The FAC alleges that Shapell hired defendant SCM as the 
contractor for the project.  FAC ¶ 13.  On June 30, 2016, Shoreline submitted a bid to SCM to 
perform the framing, based on architectural drawings, engineering specifications, and plans 
("Design Documents") prepared by defendants Dahlin, an architectural firm, and defendant 
Gouvis, an engineering firm.  FAC ¶¶ 11, 12 and Exh. A.  The Design Documents were allegedly 
prepared "at the behest of SCM” (FAC ¶ 12), but Shapell hired Dahlin to prepare the Design 
Documents (FAC ¶ 48). 

On July 22, 2016, SCM notified Shoreline that it intended to enter into a contract with Shoreline 
based on its Proposal.  FAC ¶ 14.  Shoreline alleges that "on or before January 4, 2017" 
Shoreline "agreed to the Subcontract and commenced its framing work."  FAC ¶ 47.  Shoreline 
and SCM entered into a written subcontract for the framing work on February 15, 2017.  FAC 
¶ 16 and Exh. C.  Shoreline alleges that "Shortly after commencing work on the Project on or 
before January 4, 2017, Plaintiff discovered that the Design Documents were incomplete and 
inaccurate missing many key details and elevations."  FAC ¶ 38.  

Shoreline alleges that "Defendants" delivered the Design Documents prepared by Dahlin and 
Gouvis to Shoreline on or before June 30 2016.  FAC ¶ 34. (In a subsequent paragraph, Plaintiff 
alleges Shapell delivered the Design Documents to Shoreline.  FAC ¶ 48, p. 9, ll. 1-2.)  
Shoreline asserts that Dahlin owed it a duty of care in the preparation of the Design Documents 
in order for Shoreline to perform the framing work.  FAC ¶ 37.  After Shoreline began work, it 
discovered the Design Documents were inaccurate or incomplete, and when Shoreline asked 
for clarification and further information, Dahlin "inordinately delayed" in providing its responses, 
breaching its duty of care to Shoreline.  FAC ¶ 38.  Dahlin’s breach of duty caused Shoreline 
delays and increased labor costs, resulting in monetary damages "for the delay, additional 
manpower, and material required to complete the framing work."  FAC ¶ 39. 

Shoreline alleges that Dahlin and Gouvis represented to Shoreline that (a) the Design 
Documents were "sufficiently complete and accurate so as to enable Plaintiff to estimate the 
cost and amount of time to complete" the framing; and (b) Dahlin "could and would promptly 
address, complete and correct any deficiencies in the Design Documents."  FAC ¶ 45.  
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Shoreline alleges that Dahlin made these representations with no reasonable ground for 
believing they were true, that Dahlin intended to induce Shoreline to enter into its subcontract 
with SCM, and that the representations were provided to Shoreline for Dahlin’s benefit so the 
framing work would be timely completed.  FAC ¶ 46. 

Shoreline alleges it agreed to the subcontract and began the framing in reliance on the truth of 
Dahlin’s representations, and "unaware of the inaccuracy and incompleteness of the Design 
Documents and that Dahlin and Gouvis would not promptly respond to design issues and 
questions as the framing work progressed."  FAC ¶ 47.  Shoreline claims damages as a result of 
the misrepresentations for delay, additional manpower, and material used to complete the 
framing. 

Legal Standard for Evaluation of Demurrer 

In ruling on a demurrer, the Court treats the material facts pleaded as admitted "but not 
contentions, deductions or conclusions of fact or law."  Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.  The Court makes a reasonable interpretation of the FAC, "reading it as a whole and its 
parts in their context."  Id.  "The test on demurrer is not whether the allegations are likely to be 
proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader."  Garton v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 365, 376 
(citing Skopp v. Weaver (1976) 16 Cal.3d 432); Code of Civil Procedure § 452.  The Court "must 
also consider judicially noticed matters."  Schifando v. City of Los Angeles (2003) 31 Cal.4th 
1074, 1081. 

To the extent that Dahlin’s demurrer rests on arguments of uncertainty, it is subject to the rule 
that "[a] demurrer for uncertainty is strictly construed, even where a complaint is in some 
respects uncertain, because ambiguities can be clarified under modern discovery procedures."  
Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.  "[W]here the complaint 
contains substantive factual allegations sufficiently apprising defendant of the issues it is being 
asked to meet, a demurrer for uncertainty should be overruled or plaintiff given leave to amend."  
Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139 n.2.  See also A.J. Fistes 
Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695. 

Analysis 

Dahlin's Demurrer under § 411.35 

Dahlin's notice of demurrer to the fourth cause of action (but not in the demurrer itself) leads 
with an attack for failure to file and serve a certificate of merit under Code of Civil Procedure 
§ 411.35.  In fact, though, as Dahlin does not contest, Shoreline did file such a certificate of 
merit on November 14, 2019, and its proof of service shows a copy of the certificate was served 
on Dahlin with the FAC on November 20, 2019.  No more will be said as to this ground. 

Professional Negligence (Third Cause of Action) 
 
Generally, a claim for professional negligence requires plaintiff to allege that (a) the defendant 
was a professional; (b) defendant owed plaintiff a legal duty of care; (c) the defendant breached 
its duty of care; and (d) the breach proximately caused plaintiff damage.  Ratcliff Architects v. 
Vanier Construction Management, Inc. (2001) 88 Cal.App.4th 595, 604.  Whether a party owes 
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another a duty of care, the breach of which may give rise to a claim for negligence, is a question 
of law.  Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397. 

1. The Biakanja/Bily Factors and Economic Loss Rule 
 

In the absence of a contractual or statutory duty, a legal duty of care may arise based on the 
nature of the activity or the relationship of the parties.  Ratcliff, 88 Cal.App.4th at 604.  
Ultimately, "[d]eciding whether to impose a duty of care turns on a careful consideration of the 
'the sum total' of the policy considerations at play, not a mere tallying of some finite, one-size-
fits-all set of factors."  Southern California Gas Leak Cases (2019) 7 Cal.5th 391, 401 (internal 
quotations omitted). 

The California Supreme Court identified a series of factors relevant to whether a legal duty is 
owed in Biakanja v. Irving (1958) 49 Cal.2d 647, 650, and in Bily, 3 Cal.4th at 392.  

The determination whether in a specific case the defendant will be held liable to a 
third person not in privity is a matter of policy and involves the balancing of 
various factors, among which are the extent to which the transaction was 
intended to affect the plaintiff, the foreseeability of harm to him, the degree of 
certainty that the plaintiff suffered injury, the closeness of the connection between 
the defendant's conduct and the injury suffered, the moral blame attached to the 
defendant's conduct, and the policy of preventing future harm. 

Biakanja, 49 Cal.2d at 650.  

In Bily, the California Supreme Court held that auditors are not liable in negligence to investors 
who relied on the company's audited financial statements prepared by the defendant accounting 
firm. In reaching this conclusion, the Court identified three additional factors relevant to whether 
a legal duty exists to support a negligence claim where no physical injury or injury to property 
has occurred, as explained in Weseloh Family Ltd. Partnership v. K.L. Wessel Construction Co., 
Inc. (2004) 125 Cal.App.4th 152: 

The Supreme Court stated its holding was viewed in light of the Biakanja factors, 
and was "premised on three central concerns": (1) an auditor exposed to 
negligence claims from all foreseeable third parties would face potential liability 
far out of proportion to its fault; (2) "the generally more sophisticated class of 
plaintiffs in auditor liability cases … permits the effective use of contract rather 
than tort liability to control and adjust the relevant risks through 'private ordering'"; 
and (3) "the asserted advantages of more accurate auditing and more efficient 
loss spreading relied upon by those who advocate a pure foreseeability approach 
are unlikely to occur." [Citation omitted.] 

125 Cal.App.4th at 166 (citing Bily, 3 Cal.4th at 398). 

Related to the policy factors limiting the scope of negligence claims is the "economic loss rule".  
The general rule is that there is no liability in negligence for purely economic losses sustained 
by third parties not in privity with the party whose negligence allegedly caused the economic 
injury.  See, e.g., Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 58.  
"[P]urely economic losses flowing from a financial transaction gone awry – which were at issue 
in Biakanja, J'Aire, Bily, and our other negligence cases to date about purely economic losses – 
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'are primarily the domain of contract and warranty law or the law of fraud, rather than of 
negligence.'  [Citation omitted.]"  Southern California Gas Leak Cases, 7 Cal.5th at 402.  

A primary exception to that general rule is that a duty of care can arise when the parties have a 
"special relationship."  Southern California Gas Leak Cases, 7 Cal.5th at 400.  The Supreme 
Court has defined a special relationship for negligence purposes as "that the plaintiff was an 
intended beneficiary of a particular transaction but was harmed by the defendant's negligence in 
carrying it out."  Id.   

2. Cases Addressing Legal Duty of Architects or Engineers To a Third Party  
  

Dahlin relies primarily on two reported cases in which the courts found no legal duty is owed by 
an architect or engineer to a third party owner or general contractor under the Biakanja/Bily 
criteria and/or the "economic loss rule".  See Ratcliff Architects, 88 Cal.App.4th at 605-07 
(demurrer sustained without leave to amend; architect had no negligence claim against 
construction project manager engaged by the school district, the intended beneficiary of the 
manager’s services); Weseloh, 125 Cal.App.4th at 167-73 (decided on summary judgment; 
property owner had no negligence claim against engineer/engineering firm which was engaged 
by a subcontractor to design the retaining wall built by the subcontractor, was paid only a 
modest fee, and did not supervise or monitor the construction).  Both cases have facts 
distinguishable from those alleged here, and the procedural posture of Weseloh decided on 
summary judgment limits its usefulness in deciding Dahlin’s demurrer. 

To support the existence of a duty owed by Dahlin, Shoreline relies on Beacon Residential 
Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568.  In Beacon, the 
California Supreme Court ruled that a homeowner’s association could assert negligence claims 
against two architectural firms for design deficiencies in residences that made the homes in 
some instances uninhabitable, finding the architects’ demurrer was improperly sustained.  The 
Court focused on three factors that supported a legal duty of care by the architects to the future 
homeowners represented by the association: "(1) the closeness of the connection between 
defendants' conduct and plaintiff's injury; (2) the limited and wholly evident class of persons and 
transactions that defendants' conduct was intended to affect; and (3) the absence of private 
ordering options that would more efficiently protect homeowners from design defects and their 
resulting harms."  59 Cal.4th at 581.  

The court in Beacon also distinguished Weseloh because the engineering firm in Weseloh had a 
limited role, evidenced by the modest fee it received, and it was undisputed the firm was not 
involved in supervising or monitoring the construction, unlike the supervising architects in 
Beacon.  Noting that Weseloh was decided on summary judgment rather than a demurrer, the 
Court also distinguished Weseloh because in Weseloh, there was no evidence that the 
engineer’s designs were actually used in constructing the retaining walls that failed in that case 
or that the engineer’s services were the proximate cause of plaintiff’s damages. 

The Court has not located, and the parties have not cited, a reported California decision with the 
precise factual scenario present here – a subcontractor asserting a negligence claim against the 
owner’s architects.  However, in a post-Biakanja but pre-Bily decision, the court of appeal 
allowed a negligence claim against a soils engineer where the plaintiff was the winning 
contractor who had relied on the soils engineering report in preparing its bid.  See M. Miller Co. 
v. Dames & Moore (1961) 198 Cal.App.2d 305 (negligence claim allowed against soils 
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engineers used by a winning contractor in formulating his bid for a sewer contract where the 
soils report was intended to be provided to prospective bidders).  In Huber, Hunt & Nichols, Inc. 
v. Moore (1977) 67 Cal.App.3d 278, also cited by Shoreline, a general contractor sued an 
architect for negligence where the architect was engaged expressly to prepare plans for 
purposes of soliciting bids by contractors to build a convention center, though the jury ultimately 
returned a verdict for the architect against the contractor on the claim. 

Two federal decisions, both applying California law, may support the existence of a legal duty 
for purposes of a negligence claim owed to a subcontractor by an architect or engineer.  See 
Apex Directional Drilling, LLC v. SHN Consulting Engineers & Geologists, Inc. (N.D.Cal. 2015) 
119 F.Supp.3d 1117, 1123 (noting that the Ratcliff decision "did not establish a bright-line rule 
that participants in construction projects are categorically immune from tort liability to one 
another" and holding that a contractor who relied on a soils report in submitting its successful 
bid for a construction project could assert a claim for negligence against the soils engineer who 
prepared the report, where the soils engineer knew the parties bidding for the contract were 
expected to rely on the report in preparing their bids); United States ex rel. Los Angeles Testing 
Laboratory v. Rogers & Rogers (S.D.Cal. 1958) 161 F.Supp. 132, 136 (court held an architect 
had a legal duty to the prime contractor for which it could be sued for negligence based on the 
architect’s interpretation of concrete test reports on which the prime contractor was expressly 
relying, where the supervising architect there had the power to stop the work "tantamount to a 
power of economic life or death over the contractor").   

3. Application of Biakanja/Bily Factors to Facts Alleged in the FAC 
 

Certain of the Biakanja/Bily factors tend to support the existence of a legal duty, including (1) the 
foreseeability that Shoreline might suffer harm by delays and increased costs based on 
deficiencies in the Design Documents that it had to follow to do the framing; (2) the certainty that 
Shoreline suffered some injury as a result of Dahlin’s alleged negligence in preparing the plans 
and responding to requests for corrections and information, which is alleged and must be 
assumed to be true on a demurrer; and (3) that there is some connection between alleged flaws 
in the Design Documents and Dahlin’s alleged failure to timely correct the deficiencies, on one 
hand, and the damages Shoreline allegedly suffered through delays and increased costs, which 
allegation the Court assumes to be true for purposes of a demurrer. 

Based on Bily as well as Southern California Gas Leak Cases, 7 Cal.5th 391, foreseeability of 
injury alone cannot be the basis for imposing liability on Dahlin where the harm consists of 
"intangible injury" as opposed to physical injury to person or property.  Southern California Gas 
Leak Cases, 7 Cal.5th at 401-02; Bily, 49 Cal.2d at 398-99; Ratcliff Architects, 88 Cal.App.4th at 
604.  Further, though there is a connection between the framing work performed by Shoreline 
which was allegedly reliant on the plans and specifications of the Design Documents such that 
there is a connection between Shoreline’s work and the defective Design Documents, Shoreline 
was a subcontractor engaged by the general contractor and is at least one additional step 
removed contractually and practically from general contractors who sued the architects or 
engineers for negligence in Huber, Hunt & Nichols, 67 Cal.App.3d 278; M. Miller, 198 
Cal.App.2d 305; Apex Directional Drilling, 119 F.Supp.3d 1117; and Los Angeles Testing 
Laboratory, 161 F.Supp. 132. 
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Other factors weigh against imposing a legal duty on Dahlin in favor of Shoreline, based on the 
thin and conclusory allegations of the FAC, and in the absence of specific allegations found to 
support a legal duty under the case law in similar construction disputes.  The factors that weigh 
against such a duty here include (1) the absence of specific allegations that the intent and 
purpose of Dahlin’s services in preparing the Design Documents was to benefit or to provide the 
Design Documents to Shoreline; (2) the lack of moral blame attributable to Dahlin’s conduct; 
(3) the absence of allegations that imposing a duty here would have any meaningful impact on 
preventing future harm, since Dahlin’s incentive to prepare proper plans for its clients would 
seem to exist based on potential damages Dahlin could be liable to the owner or general 
contractor, with or without the additional direct liability to a subcontractor; (4) the concern that 
imposing liability on Dahlin could, under this fact pattern and without more allegations of a 
specific connection between Dahlin's services and Shoreline, expose an architect to suits by any 
number of subcontractors or suppliers who receive copies of plans prepared by the architect or 
engineer in bidding their part of the construction project, which could expose the architect to 
disproportionate liability in relation to its alleged fault; and (5) Shoreline’s level of sophistication 
and ability to protect itself by negotiating protective provisions in its own Subcontract with the 
general contractor, an important factor in the duty determination in Bily. 

The Court is concerned, however, that this analysis may leave an unfilled hole in a 
subcontractor’s properly allowable remedies, at least if it can make better and more detailed 
allegations than Shoreline does in the FAC.  As the Court will discuss shortly, Shoreline does 
not now allege sufficiently that the architect’s duties to the owner or general contractor were 
specifically contemplated to include providing adequate Design Documents so that (for 
example) a framing subcontractor can make a reliable bid, and perform the work adequately.  
But it strikes the Court as distinctly possible that that may indeed be the case in general, and 
that Shoreline may be able to make such allegations here.  On that assumption, the absence of 
a tort remedy in negligence against the negligent architect may leave the victimized 
subcontractor with no tort remedies at all.  It seems improbable, for example, that the 
subcontractor would have such a tort remedy against the general contractor or owner, which 
were probably not themselves negligent with respect to the Design Documents; after all, that’s 
why they farmed out the job of providing Design Documents to an architect.  (And indeed, 
depending on the details of the subcontract’s terms, the subcontractor might have no other 
adequate remedy against the general contractor either.) 

Thus, if a subcontractor suffers loss because of an architect’s negligence in drafting Design 
Documents, the key to the architect’s negligence tort liability to the subcontractor is likely to be 
the extent to which the subcontractor can allege and prove that the architect’s design work was 
specifically contemplated to include its duty to provide work product that a subcontractor could 
rely on in bidding, and use in building.  It may be too much to suggest or require that 
subcontractors would be “third-party beneficiaries” of the architect’s contract with the owner or 
general contractor in a strict contract-law sense.  Nevertheless, if it can be fairly said that part of 
the job the architect is supposed to perform consists of providing competent plans that a 
subcontractor can use in bidding on the project and then doing its work on the job, it seems fair 
to say that the architect may owe an expressly contemplated duty of due care to the 
subcontracts as to the quality and usefulness of the Design Documents.  And that is all the more 
true if, as the Court has suggested, there is no one other than the architect who could be held 
liable for the harm caused to the subcontractor by the architect’s negligence. 
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That may be well in theory, however, but the FAC does not sufficiently carry out that theory in its 
actual allegations.  Shoreline does not clearly or explicitly allege facts supporting a finding that 
Dahlin had a "special relationship" with Shoreline to meet this primary exception to the 
economic loss rule.  Southern California Gas Leak Cases, 7 Cal.5th at 400.  Shoreline has not 
alleged that Dahlin directly supplied Plaintiff the Design Documents for purposes of preparing its 
bid; that Dahlin specifically intended its Design Documents for the use or benefit of Shoreline; 
that Dahlin intended to have Shoreline use and rely on its work, or other specific facts detailing 
the intent or purpose of Dahlin’s Design Documents and services to benefit Shoreline, induce 
Shoreline's bid, or enable Shoreline’s performance of the subcontract.  The absence of these 
allegations distinguishes the facts alleged in the FAC from those found in Huber, Hunt & 
Nichols, M. Miller, Apex Directional Drilling, and Los Angeles Testing Laboratory.  Indeed, the 
allegations of the First Amended Complaint are even unclear as to whether Shoreline obtained 
the Design Documents from Dahlin, from Shapell or from another defendant.  FAC ¶¶ 34, 48.  

Plaintiff has not alleged a close, direct and intended connection between Dahlin and its services, 
on one hand, and Shoreline’s bid, subcontract and framing work, in short allegations showing a 
"special relationship" that the Court in Southern California Gas Leak Cases indicates would take 
this case out of the economic loss rule.  However, under the Biakanja/Bily factors and the case 
law cited above, that the Court cannot foreclose completely as a matter of law on this first 
demurrer the possibility that Shoreline could allege facts sufficient to a negligence claim.  

Negligent Misrepresentation 
 

Both Dahlin (in this Line) and Shappell (in Line 7) demur to this cause of action.  Each demurrer 
asserts a few particular arguments not raised by the other.  As to each demurrer the Court will 
address only the arguments made in that demurrer.  In deciding whether and how to amend, 
however, Shoreline should take careful note of the points raised in both demurrers. 

The Court in Bily addressed the difference between the torts of negligence and negligent 
misrepresentation: 

Negligent misrepresentation is a separate and distinct tort, a species of the tort of 
deceit. "Where the defendant makes false statements, honestly believing that 
they are true, but without reasonable ground for such belief, he may be liable for 
negligent misrepresentation, a form of deceit."  (5 Witkin, Summary of Cal. Law 
(9th ed. 1988) Torts, § 720 at p. 819; see also § 1572, subd. 2 ["[t]he positive 
assertion, in a manner not warranted by the information of the person making it, 
of that which is not true, though he believes it to be true"]; § 1710, subd. 2 ["[t]he 
assertion, as a fact, of that which is not true, by one who has no 
reasonable ground for believing it to be true"].)  

3 Cal.4th at 407.  See also Fox v. Pollack (1986) 181 Cal.App.3d 954, 962 ("Negligent 
misrepresentation is a form of deceit, the elements of which consist of (1) a misrepresentation of 
a past or existing material fact, (2) without reasonable grounds for believing it to be true, (3) with 
intent to induce another's reliance on the fact misrepresented, (4) ignorance of the truth and 
justifiable reliance thereon by the party to whom the misrepresentation was directed, and (5) 
damages.").  Though the Court in Weseloh held the property owner had not presented facts 
sufficient to support a duty of care for plaintiff to have a negligence claim against the 
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engineering firm in that case, the Court also observed that the plaintiff might have had a 
negligent misrepresentation claim under Bily.  125 Cal.App.4th at 173. 

The Bily decision recognizes that a party who may not be able to state a claim for negligence 
because of a lack of duty of care owed by the defendant to the plaintiff may nevertheless be 
able to state a cause of action against the defendant for negligent misrepresentation.  The Court 
adopted the rule stated in Restatement 2d of Torts section 552 subdivision (b) that "a supplier of 
information is liable for negligence to a third party only if he or she intends to supply the 
information for the benefit of one or more third parties in a specific transaction or type of 
transaction identified to the supplier" and where the intended beneficiary of the information 
actually and justifiably relies on the information supplied.  3 Cal.4th at 407-08.  See also 
Weseloh, 125 Cal.App.4th at 173-74 ("To the extent the Weseloh plaintiffs [property owners] or 
Wessel [general contractor] justifiably relied on the defective design, they might have had a 
claim against Randle and Owen [design engineers] for negligent misrepresentation.  But neither 
party asserted a claim for negligent misrepresentation against Randle or Owen.").  

As set forth in the tentative ruling regarding the Shapell demurrer, the California Supreme Court 
in Goonewardene v. ADP, LLC (2019) 6 Cal.5th 817, suggests there is a close relationship 
between the legal duty necessary to support a negligence claim and the ability of a third party 
not in privity to state a claim for negligent misrepresentation.  Dahlin contends that it owes no 
legal duty to Shoreline for all the reasons addressed above under the Biakanja/Bily factors and 
that Shoreline therefore also cannot allege a cause of action against it for negligent 
misrepresentation. 

Further, the FAC does not sufficiently allege facts under the narrow Bily rule to state a claim for 
negligent misrepresentation in the absence of a legal duty owed by Dahlin to Shoreline, as set 
forth in further detail in the tentative ruling on Shapell's demurrer to the fourth cause of action. 
Shoreline has not alleged specific facts showing that it was an intended beneficiary of the 
services of Dahlin and Gouvis, that it was a third party beneficiary of their contracts for 
preparation of the Design Documents, or that the contract for Dahlin's and Gouvis's services 
were intended to benefit Shoreline.  The FAC does not state facts sufficient to support a claim 
for negligent misrepresentation based on the narrow category of claims allowed for negligent 
misrepresentation where a legal duty is not found, as described in Bily and Goonewardene. 

Dahlin also argues that a plaintiff is required to plead a cause of action for negligent 
misrepresentation with specificity (Memo. pp. 8, 11), under Cadlo v. Owens-Illinois, Inc. (2004) 
125 Cal. App. 4th 513, 519, which Shoreline does not contest.  Opp. pp. 3-4.  Instead, Shoreline 
argues that its complaint is sufficiently specific to satisfy the purposes of the heightened 
pleading standard, which it argues is to give the defendant notice of the claims "with 
particularity" sufficient to allow defendant to "meet the charges" and to allow meritless fraud 
claims to be dismissed based on the pleadings.  Opp. p. 4.  

In claims for fraud or deceit, the plaintiff is required to plead the "who, what, when, and where" 
of the alleged misrepresentation, which is absent from the First Amended Complaint here. Lazar 
v. Superior Court (1996) 12 Cal.4th 631, 645.  Where the claim is asserted against a corporate 
defendant, plaintiff must identify the persons or class or persons responsible for the 
misrepresentations.  Id. ("A plaintiff's burden in asserting a fraud claim against a corporate 
employer is even greater.  In such a case, the plaintiff must 'allege the names of the persons 
who made the allegedly fraudulent representations, their authority to speak, to whom they 
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spoke, what they said or wrote, and when it was said or written.'" (quoting Tarmann v. State 
Farm Mutual Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157).  

Plaintiff alleges that "Dahlin" represented the Design Documents were complete and accurate 
(¶45), that "Defendants" (meaning all five defendants, without identification of their individual 
agents) represented that if there were design deficiencies during construction, "Defendants, 
including but not limited to Shapell, Dahlin and Gouvis" would promptly address them (¶ 45) and 
that when Dahlin made these representations, it had no reasonable basis for believing them to 
be true (¶46).  Shoreline does not allege the date, time, place, or manner in which the alleged 
misrepresentations were made, the individual at Shoreline to whom the representations were 
made, or the individual agents of the corporate defendants who allegedly made these 
representations.  The generic references to the corporate defendants also do not meet the 
specificity requirement under Lazar.  Id. at 645. 

Shoreline also does not plead specifically what was inaccurate and incomplete about the Design 
Documents that it discovered after it commenced work, when it discovered the incompleteness 
and inaccuracies, and which "Defendants" and specific corporate representatives were asked 
and refused to "promptly respond to Plaintiff’s request for further information to clarify" the 
Design Documents. FAC ¶ 47. Though Plaintiff alleges in its negligence cause of action that 
Dahlin delayed in responding to Shoreline’s requests for clarification (FAC ¶ 38), that allegation 
is not made or incorporated into the negligent misrepresentation cause of action. FAC ¶ 40 
(incorporating paragraphs 1-31).  

Shoreline argues the heightened pleading standard is relaxed when the facts are within the 
knowledge of the defendant (Opp. p. 4).  The absent facts identified above and others, however, 
are or should be within Shoreline's knowledge.  The fourth cause of action alleges none of these 
details, and is deficient and uncertain as a result.  

Plaintiff's Objection to Dahlin's Memorandum 

Plaintiff has properly objected to Dahlin’s memorandum in support of its demurrer because it 
exceeded the 15-page limit under CRC 3.1113(d).  The Court cautions counsel for Dahlin that it 
expects compliance with court rules, including the page limitations on briefs, and that the Court 
may exercise its discretion not to consider briefs exceeding the applicable page limitations for 
future filings.  See CRC 3.1113(g). 

  

 9.  TIME:  9:00   CASE#: MSN19-0097 
CASE NAME: CCC DEPUTY SHERIFFS VS. CCC 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT & PETITION 
FILED BY FIRST AMENDMENT COALITION 
* TENTATIVE RULING: * 
 
This has been taken off calendar by stipulation. 
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10.  TIME:  9:00   CASE#: MSN19-0097 
CASE NAME: CCC DEPUTY SHERIFFS VS. CCC 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY COUNTY OF CONTRA COSTA, DAVID O. LIVINGSTON 
* TENTATIVE RULING: * 
 
This has been taken off calendar by stipulation. 

  

11.  TIME: 10:00   CASE#: MSC18-02219 
CASE NAME: SANCHEZ VS. CITY OF MARTINEZ 
FINAL HEARING ON THE MERITS 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
 

  

12.  TIME: 10:00   CASE#: MSC18-02219 
CASE NAME: SANCHEZ VS. CITY OF MARTINEZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 11. 
 

  

13.  TIME: 10:00   CASE#: MSC19-00382 
CASE NAME: REPSTAD VS. MONSON 
JURY TRIAL - LONG CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
This trial has settled. 

 

14.  TIME:  9:00   CASE#: MSN19-2202 
CASE NAME: MUSONGE V. NGUYEN 
DEMURRER TO FAC FILED BY DEFENDANT 
* TENTATIVE RULING: * 
 
This demurrer is taken off calendar. 
 
Defendant demurs to plaintiff’s first amended complaint, which was served on defendant.  
However, after some investigation, we have determined that the first amended complaint was 
never actually filed with the Court.  There is an odd electronic entry for it in the docket, but it was 
not actually filed.  Reportedly this was because of plaintiff’s bankruptcy, though the Court is not 
sure why that should have prevented the filing.  The bankruptcy operates to stay lawsuits 
against the debtor, but (absent a contrary order) not suits by the debtor. 
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This leaves the case in an awkward position.  The Court understands that the first amended 
complaint was intended to be in response to problems identified in defendant’s demurrer to the 
original complaint.  Because the computer showed the FAC as having been filed, however, the 
original demurrer never reached hearing. 
 
Accordingly, the Court now grants plaintiff express leave to file and serve the first amended 
complaint, by March 6.  Defendant may respond to it by renewing this demurrer or otherwise as 
appropriate. 
 
Further, this demurrer was calendared on an expedited basis because, on filing, plaintiff 
misclassified the case as an unlawful detainer.  It is not in fact an unlawful detainer action, 
however, and therefore need not proceed on the hurry-up schedule for UD cases.  Any further 
demurrer or other motion should be calendared in ordinary course. 
 
The Court is also aware that defendant has filed a discovery motion, calendared for March 27.  
It is also informed, however, that that is the date of a hearing in bankruptcy court.  Accordingly, 
that motion is continued to April 17 (the next available law-and-motion date). 
 
Because plaintiff is pro per, the Court asks as a courtesy that defendant’s counsel make sure 
that plaintiff is aware of this order and scheduling. 
 

 

10.  TIME: 10:00   CASE#: MSC17-00912 

CASE NAME: MILLER VS. QUALITY POOL 

JURY TRIAL - SHORT CAUSE/ 10 DAY(S) 

* TENTATIVE RULING: * 

 

This case has settled.  (Thank you.) 

 

 

 


